
Oregon Secretary of State 
Certificate and Order for Filing Temporary Administrative Rules and  

Statement of Need and Justification 
 
I certify that the attached copies are true, full and correct copies of the TEMPORARY Rule(s) adopted on 
                                               
May 12, 2017 by the 
 
Department of Human Services, Office of Child Welfare Programs   413  
Agency and Division                      Chapter Number 
 
Amie     Human Services Building   503-507-3213 
     500 Summer St NE, E-67 
     Salem, OR 97301             
Rules Coordinator   Address        Telephone 
 
to become effective May 12, 2017 through August 5, 2017.*  

 
*Temporary rules are effective for a maximum of 180 days including the effective date. 

 
Rule Caption: Application of the Indian Child Welfare Act (ICWA) 
 
In the Matter of: The temporary amendment of rules in OAR chapter 413, division 115 
 
 
AMEND: 413-115-0030(T), 413-115-0050(T), 413-115-0120(T)  
 
 
 
ORS 418.005       
Stat. Auth. 
 
25 USC §§ 1901-63, 25 CFR 23       
Other Auth. 
 
ORS 419B.150,  419B.171, 419B.185, 419B.192, 419B.340, 419B.365, 419B.366, 419B.476, 419B.498, 
419B.500, 419B.521, 419B.529, 419B.875, 419B.878, 419B.923, 418.015, 418.625, 418.627   
  
Stats. Implemented 
 

Rule Summary 
 
On February 7, 2017, the Department of Human Services, Office of Child Welfare Programs, adopted 
temporary rules to comply with the recently published Bureau of Indian Affairs (BIA) regulations relating to the 
Indian Child Welfare Act (ICWA). Three of those temporary rules are being immediately revised to better 
reflect the requirements of the ICWA and the BIA regulations, and also to reduce confusion in the field 
regarding when an Indian child’s tribe must be noticed or notified of actions or a child custody proceeding when 
the Department is involved with an Indian child’s family.  
 



In addition, non-substantive edits may be made to these rules to: ensure consistent terminology throughout child 
welfare program rules and policies; make general updates consistent with current Department practices; update 
statutory and rule references; correct formatting and punctuation; improve ease of reading; and clarify 
Department rules and processes. 
 
The rule text showing proposed changes is available at 
http://www.dhs.state.or.us/policy/childwelfare/policy_releases.htm. 
 

Need for the Rules 
 
OAR 413-115 needs to be amended because the current rules surrounding notification and notice do not meet 
the goals of the Department, create unnecessary work, and go beyond what the ICWA requires.  
 
 

Documents Relied Upon 
 Bureau of Indian Affairs Guidelines for Implementing the Indian Child Welfare Act, December 2016, available 
at https://www.indianaffairs.gov/cs/groups/public/documents/text/idc2-056831.pdf and publication of final BIA 
ICWA rules in the Federal Register available at https://www.gpo.gov/fdsys/pkg/FR-2016-06-14/pdf/2016-
13686.pdf.   
 
 

Justification of Temporary Rules 
The Department finds that failure to act promptly by amending rules will result in serious prejudice to the public 
interest, and Indian families and children served by the Department. Failure to immediately amend these rules 
will result in confusion regarding what actions are required by caseworkers to comply with the ICWA and the 
BIA regulations, which could negatively impact the Indian children we serve. The Department needs to proceed 
by filing temporary rules because the public, the Department, and Indian children will immediately benefit 
when the Department's rules reflect the obligations of the Department in regard to the treatment and rights of 
Indian children under the ICWA and the recent BIA regulations, which went into effect on Dec. 12, 2016.  
 

 

http://www.dhs.state.or.us/policy/childwelfare/policy_releases.htm
https://www.indianaffairs.gov/cs/groups/public/documents/text/idc2-056831.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-06-14/pdf/2016-13686.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-06-14/pdf/2016-13686.pdf


413-115-0030 
Tribal Membership and Enrollment 
(Temporary Effective 05/12/17) 
(Temporary Effective 02/07/17) 
 
 
(1) Tribal Determination of Membership or Eligibility for Membership. 
 

(a) The determination of whether the child is a member of a tribe (or eligible for 
membership), is solely within the jurisdiction of the tribe, except as otherwise 
provided in tribal or federal law. 
 

(b) The determination of whether a biological parent is a member of a tribe is solely 
within the jurisdiction of the tribe, except as otherwise provided by tribal or 
federal law. 
 

(c) When the Indian child is a member or eligible for membership in only one tribe, 
that tribe must be designated as the Indian child's tribe. 
 

(d) When the Indian child meets the definition of Indian child through more than one 
tribe, deference should be given to the tribe in which the Indian child is already a 
member, unless otherwise agreed to by the tribe. 
 

(e) When the Indian child meets the definition of Indian child through more than one 
tribe because the child is a member in more than one tribe, or the child is not a 
member of but is eligible for membership in more than one tribe, the court must 
provide an opportunity for the tribes to determine which tribe should be 
designated as the Indian child's tribe in any involuntary proceeding. 
 

(f) When the tribes are unable to reach an agreement, the court designates the Indian 
tribe with which the Indian child has the more significant contacts as the child's 
tribe, for purposes of the ICWA. That determination does not constitute a 
determination for any other purposes. 

 
(2) Department Responsibilities. 
 

(a) When a child may be a member or enrolled or eligible for membership or 
enrollment in a tribe, the caseworker must follow all notification requirements in 
OAR 413-115-0050 and notice requirements in OAR 413-115-0120. 

 
(b) The caseworker must assist the parent or Indian custodian in completing and 

submitting information to the tribe(s) to determine membership or enrollment in 
the tribe(s).  

 
(c) When a child may be a member of or enrolled in, or eligible for membership of or 

enrollment in, more than one tribe, the Department must gather and document 
information to assist the court in making a determination for purposes of the Act. 
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The information, if available, must include, but is not limited to: 
 

(A) The parents' preference for the membership or enrollment of the child. 
 
(B) The length of past domicile or residence on or near the reservation of each 

tribe. 
 
(C) Tribal membership or enrollment of the child's custodial parent or Indian 

custodian. 
 
(D) Interest asserted by each tribe in the child-custody proceeding. 
 
(E) Whether there has been a previous adjudication with respect to the child 

by a court of one of the tribes. 
 
(F) Self-identification of the child if the child is of sufficient age and capacity 

to meaningfully self-identify. 
 
(d) When the Department receives tribal confirmation regarding the status of a child's 

membership or enrollment or eligibility for membership or enrollment, the 
caseworker must: 

 
(A) Document in the Department's information system either: 

 
(i) The written determination by the tribe of the child's membership or 

enrollment or eligibility for membership or enrollment; or 
 
(ii) The written determination by the tribe declaring the child is 

ineligible for membership or enrollment. 
 

(B) Incorporate into all documents presented at subsequent court hearings the 
written statement(s) regarding membership or enrollment status. 

(B)  Submit any and all written confirmation from the tribe(s) regarding the 
child’s membership or enrollment status at subsequent court hearings.  

 
(e) The Department must: 
 

(A) Identify and work with all of the tribes of which the Department knows or 
has reason to know the child may be a member (or eligible for 
membership); and 

 
(B) Treat the child as an Indian child when there is reason to know the child 

may be an Indian child unless it is determined by the court that the child 
does not meet the definition of an Indian child. 

 
Stat. Auth.: ORS 418.005 
Stats. Implemented: ORS 418.005 
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https://www.oregonlegislature.gov/bills_laws/ors/ors418.html
https://www.oregonlegislature.gov/bills_laws/ors/ors418.html


 
 
413-115-0050 
Notification to the Tribe of Placement or Change in Placement   
(Temporary Effective 05/12/17) 
(Temporary Effective 02/07/17) 
 
(1) When the Department knows or has reason to know the child is an Indian child, the 

Department must ensure that notification is provided to the child’s tribe or tribes in 
which the child is a member or enrolled, or in which the child is eligible for 
membership or enrollment, and a biological parent is a member, as soon as possible 
and no later than within 24 hours of knowing when any of the following actions may 
occur: 

 
(a) An emergency removal; 
 
(b) An involuntary placement. Notification of an involuntary placement under this 

rule is separate from notice required under OAR 413-115-0120; 
 
(c) A change in placement; or 
 
(d) A voluntary placement agreement that has been requested by the parent or Indian 
 custodian. 

 
(2) Notification of any action in section (1) must include the following information, if 

known: 
 

(a) The name, birthdate and birthplace of the child. 
 
(b) The name of the child's parents. 

 
(c) Which action is being taken by the Department under section (1) of this rule is 

.occurring. 
 
(3) Notification pursuant to this rule may be provided in person, telephonically or 

electronically, and must be documented in the Department's information system. 
 
(4) Notification pursuant to this rule is in addition to any notice that is required for a 

court hearing. 
 
Stat. Auth.: ORS 418.005 
Stats. Implemented: ORS 418.005, 419B.878 
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https://www.oregonlegislature.gov/bills_laws/ors/ors418.html
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413-115-0120 
Notice Required Prior to a Court HearingChild Custody Proceeding or Court 
Hearing  
(Temporary Effective 05/12/17) 
(Temporary Effective 02/07/17) 
 
(1) otice must be provided for any court hearing regarding an Indian child.  
(1)  Notice must be provided for any child custody proceeding where the Department 

knows or has reason to know the child is an Indian child.  
 
(2) The Department must send notice for a child custody proceeding to: 
 

(a) The parent or parents; 
 
(b) The grandparent or grandparents; 
 
(c) The Indian custodian (if applicable); 
 
(d) The Indian child's tribe or tribes (or the tribes in which the child is eligible for 

membership if a biological parent is a member); 
 
(e) Any other party to the case; and 

 
(f) The appropriate regional BIA director, only if the identity or location of a 

potentially interested Indian party to the proceeding cannot be determined, in 
which case the BIA has fifteen days to locate and notify that party. 

 
(3) Except for an emergency removal made pursuant to OAR 413-115-0070, the 

Department staff may not request a child custody proceedingcourt hearing regarding 
the custody or termination of parental rights of an Indian child until the following 
time frames have been met: 
 
(a) Not less than ten days after receipt of notice by any the recipients in (2)(a)-(e) of 

this rule; 
 
(b) Not less than thirty days after receipt of notice by any of the recipients in (2)(a)-

(e) of this rule, if an additional twenty days has been requested the parent, Indian 
custodian, Indian child's tribe or the BIA; or 

 
(c) Not less than fifteen days after receipt of the notice by the appropriate regional 

BIA director. 
 

(4) Notice for a child custody proceeding must be provided to a tribe even if the tribe 
has declined jurisdiction. If a tribe has declined jurisdiction, the tribe maintains the 
right to participate as an interested party or to intervene at any point in the case. 

 
(5) Service of nNotice for a child custody proceeding. 

4 



 
(a) The Department must provide notice of a child-custody proceeding court hearing  

by registered or certified mail, with return receipt requested. 
 
(b) In addition to providing notice of a child-custody proceedingcourt hearing by 

registered or certified mail, the Department may provide personal service, 
electronic service, or call the noticedfied party. 

 
(6) Content of nNotice for a child custody proceeding. Notice must contain, at a 

minimum: 
 
(a) The name, birthdate, and birthplace of the child; 

 
(b) The name of each Indian tribe in which the child is a member (or may be eligible 

for membership or enrollment if a biological parent is a member); 
 

(c) All known names (including maiden, married, former or aliases) of the parents, 
the parents' birthdates and birthplaces, and tribal enrollment numbers, if known; 
 

(d) If known, the names, birthdates, birthplaces, and tribal enrollment information of 
other direct lineal ancestors of the child, such as a grandparent. 
 

(e) A copy of the petition, complaint, or other document by which the proceeding 
was initiated; 
 

(f) If a hearing has been scheduled, information on the date, time, and location of the 
hearing; 
 

(g) The name of the petitioner and the name and address of the petitioner's attorney, if 
any; 
 

(h) A statement setting forth the right of any parent, Indian custodian or the Indian 
child's tribe, if not already a party, to intervene and participate in the proceeding; 
 

(i) A statement that if the parent or Indian custodian is unable to afford counsel, 
counsel may be appointed by the court to represent them; 
 

(j) A statement of the right of the parent or Indian custodian and the Indian child's 
tribe to have, upon request, twenty additional days to prepare for the child-custody 
proceedinghearing; 
 

(k) The location, mailing address, and telephone number of the court; 
 

(l) Information related to all parties to the hearing and individuals notified under this 
section; 
 

(m) A statement of the right of the parent or Indian custodian or the Indian child's 
tribe to petition the court to transfer the child-custody proceeding hearing to the 
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Indian child's tribal court pursuant to 25 U.S.C 1911 and 25 C.F.R. §23.115. 
 

(n) The potential legal consequences of the child- custody proceedinghearings on 
future custodial rights of the parent or Indian custodian; and 
 

(o) A statement that the notified party must keep the information contained in the 
notice confidential and may only reveal it to individuals who need the information 
in order to exercise their rights under the Act. 

 
(7) Copies of notice for a child custody proceeding.  

 
(a) To the BIA. The Department must provide a copy of these the notices under this 

rule to the appropriate regional director of the BIA. The copy must include all the 
information in section (6) of this rule. A copy of these notices may be provided by 
personal service, registered or certified mail, with return receipt requested. 

 
(b) To the court. The Department must file with the court a copy of each notice sent 

pursuant to this rulesection together with any return receipts or other proofs of 
service. 

 
(8)  Notice required prior to a court hearing.  
 

(a) Notice of any court hearing subsequent to the initiation of a child custody 
proceeding must be provided to the child’s tribe or tribes. in which the child 
is a member or enrolled, or in which the child is eligible for membership or 
enrollment, and a biological parent is a member. 

 
(b)  Notice for a court hearing described in (a) of this section must include the 

date, time and location of the hearing.   
 
(c)  Notice for a court hearing described in (a) of this section may be provided in 

person, telephonically or electronically.  
 

Stat. Auth.: ORS 418.005 
Stats. Implemented: ORS 418.005, 419B.875, 419B.878, 419B.923 
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