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DEPARTMENT OF HUMAN SERVICES
SENIORS AND PEOPLE WITH DISABILITIES DIVISION
OREGON ADMINISTRATIVE RULES

CHAPTER 411
DIVISION 54

RESIDENTIAL CARE AND ASSISTED LIVING FACILITIES

411-054-0000 Purpose
(Adopted 11/1/2007)

The purpose of these rules is to establish standards for assisted living and
residential care facilities that promote the availability of a wide range of
individualized services for elderly and persons with disabilities, in a
homelike environment. The standards are designed to enhance the dignity,
independence, individuality and decision making ability of the resident in a
safe and secure environment while addressing the needs of the resident in
a manner that supports and enables the individual to maximize abilities to
function at the highest level possible.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0005 Definitions
(Temporary Effective 1/1/2010 — 6/30/2010)

For the purpose of these rules, the following definitions apply:

(1) "Area Agency on Aging (AAA)" as defined in ORS 410.040 means the
Department of Human Services designated agency charged with the
responsibility to provide a comprehensive and coordinated system of
services to seniors or individuals with disabilities in a planning and service
area. For the purpose of these rules, the term Area Agency on Aging is
inclusive of both Type A and B Area Agencies on Aging that contract with
the Department of Human Services to perform specific activities in relation
to residential care and assisted living facilities including:

(a) Conducting inspections and investigations regarding protective
service, abuse, and neglect;
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(b) Monitoring; and

(c) Making recommendations to the Seniors and People with
Disabilities Division regarding facility license approval, denial,
revocation, suspension, non-renewal, and civil penalties.

(2) “Abuse” for incidents that occur on or before December 31, 2009,
means:

(a) Any physical injury to a resident that has been caused by other
than accidental means. This includes injuries that a reasonable and
prudent person would be able to prevent, such as those resulting
from hitting, pinching, striking, rough handling, or corporal
punishment. These instances of abuse are presumed to cause
physical injury, including pain, to all residents, including those in a
coma or those who are otherwise incapable of expressing injury or
pain.

(b) Failure to provide basic care or services to a resident that results
in physical harm, unreasonable discomfort, or serious loss of human
dignity. Abuse under this definition includes abandonment.

(c) Sexual contact with a resident, including fondling, by an employee
or agent of a facility by:

(A) Physical force;

(B) Physical or verbal threat of harm or deprivation to the
resident or others;

(C) Use of position, authority, or misinformation to compel a
resident to do what the resident would not otherwise do; or

(D) Where the resident has no reasonable ability to consent.
For the purpose of this rule, consent means a voluntary
agreement or concurrence of wills. Mere failure of the resident
to object does not, in and of itself, constitute an expression of
consent.
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(d) Theft or diversion of a resident’s property, including:
(A) Money, personal property, and medications;

(B) lllegal or improper use of a resident's resources for the
personal benefit, profit, or gain of another person;

(C) Borrowing resident funds;

(D) Spending resident funds without the resident’s consent;
(E) if the resident is not capable of consenting, spending
resident funds for items or services that the resident cannot

benefit from or appreciate; or

(F) Spending resident funds to acquire items for use in common
areas when such purchase is not initiated by the resident.

(e) Verbal or mental abuse.
(A) Verbal or mental abuse includes, in extreme forms:
(i) The use of oral, written, or gestured communication
that willfully includes disparaging and derogatory terms to
the resident, or within their hearing distance, regardless of
their age, ability to comprehend, or disability;
(i) Humiliation;
(iii) Intimidation;
(iv) Harassment;

(v) Threats of punishment or deprivation directed toward
the resident; and

(vi) Unwanted or inappropriate crude or sexual language,
guestions, comments, or other communication.
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(B) Examples of verbal and mental abuse include but are not
limited to:

(i) Threats of harm;

(i) Saying things to frighten a resident, such as telling a
resident that the resident may never be able to see the
resident’s family again; and

(i) Making unwanted sexual comments.

(C) Verbal and mental abuse is distinguished from resident
rights violations by the extreme or offensive nature of the
communication.

(f) Involuntary seclusion for convenience or discipline.

(A) Involuntary seclusion is defined as the separation of a
resident from other residents or from their room or confinement
to their room (with or without roommates) against the resident’s
will or the will of the resident’s legal representative.

(B) Emergency or short-term, monitored separation from other
residents may not be considered involuntary seclusion and may
be permitted if used for a limited period of time as a therapeutic
intervention until professional staff develop a plan of care to
meet the resident’s needs, or as part of an inter-disciplinary
care plan after other interventions have been attempted.

(3) "Abuse" for incidents that occur on or after January 1, 2010, means any
of the following:

(a) Physical abuse, including:

(A) The use of physical force that may result in bodily injury,
physical pain, or impairment.

(B) Any physical injury to a resident caused by other than

accidental means, or which appears to be at variance with the
explanation given of the injury.
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(i) Conduct resulting in a physical injury caused by other
than accidental means may include but is not limited to:

(I) Acts of violence such as striking (with or without
an object), hitting, beating, punching, shoving,
shaking, kicking, pinching, choking, or burning; or

(1) The use of force-feeding or physical punishment.

(i) Physical abuse is presumed to cause physical injury,
including pain, to residents in a coma or residents
otherwise incapable of expressing injury or pain.

(b) Neglect, including:

(A) The failure of a person who is responsible to provide care or
services to make a reasonable effort to protect a resident from
abuse; or

(B) Failure to provide the care, supervision, or services
necessary to maintain the physical and mental health of a
resident that results in, or creates a serious risk of, physical
harm or significant emotional harm to the resident.

(i) Such failure may occur whether intentional, careless,
or due to inadequate experience, training, or skill, and
may include the administration of an incorrect medication
or dose of medication by other than accidental means.

(i) The expectation for care, supervision, or services may
exist as a result of an assumed responsibility or a legal or
contractual agreement, including but not limited to where
a person has a fiduciary responsibility to assure the
continuation of necessary care.

(i) A failure to maintain the mental health of a resident,
for the purposes of this definition, may mean active or
passive failure to maintain the emotional well-being of the
resident, including but not limited to causing
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unreasonable discomfort or serious loss of personal
dignity, but is not intended to establish an expectation for
providing professional mental health services where such
services are not expected or intended.

(c) Abandonment, including:

(A) Desertion or willful forsaking of a resident for any period of

time by a person who has assumed responsibility for providing

care, when that desertion or forsaking would place the resident
at serious risk of harm; or

(B) The withdrawal or neglect of duties and obligations owed a
resident by a person who is responsible to provide care or
services, when that withdrawal or neglect of duties would place
the resident at serious risk of harm.

(d) Verbal abuse.

(A) Verbal abuse includes threatening significant physical or
emotional harm to a resident through the use of:

(i) Derogatory or inappropriate names, insults, verbal
assaults, profanity, or ridicule; or

(i) Harassment, coercion, threats, intimidation,
humiliation, mental cruelty, or inappropriate sexual
comments.

(B) For the purposes of this definition:

(i) Conduct that may be considered verbal abuse includes
but is not limited to the use of oral, written, or gestured
communication that is directed to a resident or within their
hearing distance, regardless of their ability to
comprehend; or

(i) The emotional harm that may result from verbal abuse
may include but is not limited to anguish, distress, or fear.
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(e) Financial exploitation, including:

(A) Wrongfully taking, by means including but not limited to
deceit, trickery, subterfuge, coercion, harassment, duress,
fraud, or undue influence, the assets, funds, property, or
medications belonging to or intended for the use of a resident;

(B) Alarming a resident by conveying a threat to wrongfully take
or appropriate money or property of the resident if the resident
would reasonably believe that the threat conveyed would be
carried out;

(C) Misappropriating, misusing, or transferring without
authorization any money from any account held jointly or singly
by a resident; or

(D) Failing to use the income or assets of a resident effectively
for the support and maintenance of the resident;

(i) Effectively, for the purposes of this definition, means in
a manner that is for the benefit of the person;

(if) In a facility, such failure includes but is not limited to:
() An owner or employee borrowing from a resident;
(1) If the resident is not capable of consenting,
spending resident funds for items or services that
the resident cannot benefit from or appreciate; or
(1I1) Spending resident funds to acquire items for
use in common areas when such purchase is not
initiated by the resident.

(f) Sexual abuse, including:
(A) Sexual contact with a non-consenting resident or with a

resident considered incapable of consenting to a sexual act.
Consent, for purposes of this definition, means a voluntary
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agreement or concurrence of wills. Mere failure to object does
not, in and of itself, constitute an expression of consent;

(B) Sexual harassment or sexual exploitation of a resident, or
inappropriately exposing a resident to, or making a resident the
subject of, sexually explicit material or language;

(C) Any sexual contact between an employee of a facility or
paid caregiver and a resident served by the facility or caregiver,
unless a pre-existing relationship existed. Sexual abuse does
not include consensual sexual contact between a resident and
a paid caregiver who is the spouse or domestic partner of the
resident;

(D) Any sexual contact between a resident and a relative of the
resident other than a spouse, where relative means a parent,
grandparent, children, brother, sister, uncle, aunt, nieces,
nephews, half brothers, half sisters, stepparents, or
stepchildren;

(E) Any sexual contact that is achieved through force, trickery,
threat, or coercion; or

(F) An act that constitutes a crime under ORS 163.375,
163.405, 163.411, 163.415, 163.425, 163.427, 163.465, or
163.467.

(g) Involuntary seclusion of a resident for the convenience of a
caregiver or to discipline the resident.

(A) Involuntary seclusion may include:
(i) Confinement of a resident to his or her room;

(if) Placing restrictions on a resident’s ability to associate,
interact, or communicate with other individuals; or

(i) Placing restrictions on a resident’s freedom of
movement by restriction to a specific area.
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(B) Emergency or short-term, monitored separation from other
residents may not be considered involuntary seclusion and may
be permitted if used for a limited period of time as a therapeutic
intervention to reduce agitation until professional staff may
develop a plan of care to meet the resident’s needs, or as part
of the care plan.

(h) A wrongful use of a physical or chemical restraint of a resident.

(A) A wrongful use of a physical restraint, including the wrongful
use of a supportive device with restraining qualities, includes
situations where:

(i) The resident has not requested or approved of the
device;

(ii) A licensed health professional has not conducted a
thorough assessment; or

(i) Less restrictive alternatives have not been evaluated
prior to the use of the device.

(B) A wrongful use of a chemical restraint includes but is not
limited to the wrongful use of a medication or controlled
substance for the purpose of sedation.

(4) “Activities of Daily Living (ADL)” means those personal functional
activities required by an individual for continued well being, health, and
safety. Activities consist of eating, dressing/grooming, bathing/personal
hygiene, mobility (ambulation and transfer), elimination (toileting, bowel,
and bladder management), and cognition/behavior.

(5) "Administrator" means the person who is designated by the licensee
that is responsible for the daily operation and maintenance of the facility.

(6) "Advance Directive" means a document that contains a health care
instruction or a power of attorney for health care.
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(7) "Assistant Director" means the assistant director of the Department of
Human Services, Seniors and People with Disabilities Division, or that
individual's designee.

(8) “Assisted Living Facility” means a building, complex, or distinct part
thereof, consisting of fully, self-contained, individual living units where six or
more seniors and adult persons with disabilities may reside in homelike
surroundings. The assisted living facility offers and coordinates a range of
supportive services available on a 24-hour basis to meet the activities of
daily living, health, and social needs of the residents as described in these
rules. A program approach is used to promote resident self-direction and
participation in decisions that emphasize choice, dignity, privacy,
individuality, and independence.

(9) "Applicant” means the person, persons, or entity, required to complete a
facility application for license. Applicant includes a sole proprietor, each
partner in a partnership, and each member in a limited liability company,
corporation, or entity that owns the residential care or assisted living facility
business. Applicant also includes the sole proprietor, each partner in a
partnership, and each member in a limited liability company, corporation, or
entity that operates the assisted living or residential care facility on behalf
of the facility business owner.

(10) “Caregiver’” means a facility employee who is trained in accordance
with OAR 411-054-0070 to provide personal care services to residents. The
employee may be either a direct care staff or universal worker as defined in
this rule.

(11) “Change of Condition — Short Term” means a change in the resident’s
health or functioning that is expected to resolve or be reversed with minimal
intervention or is an established, predictable, cyclical pattern associated
with a previously diagnosed condition.

(12) “Change of Condition - Significant” means a major deviation from the
most recent evaluation that may affect multiple areas of functioning or
health that is not expected to be short term and imposes significant risk to
the resident. Examples of significant change of condition include but are
not limited to:

(a) Broken bones;
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(b) Stroke, heart attack, or other acute illness or condition onset;

(c) Unmanaged high blood sugar levels;

(d) Uncontrolled pain;

(e) Fast decline in activities of daily living;

(f) Significant unplanned weight loss;

(g) Pattern of refusing to eat;

(h) Level of consciousness change; and

(i) Pressure ulcers (stage 2 or greater).
(13) “Choice” means a resident has viable options that enable the resident
to exercise greater control over his or her life. Choice is supported by the
provision of sufficient private and common space within the facility that
allows residents to select where and how to spend time and receive
personal assistance.
(14) "Condition" means a provision attached to a new or existing license
that limits or restricts the scope of the license or imposes additional
requirements on the licensee.
(15) "DHS” means the Department of Human Services.
(16) “Dignity” means providing support in such a way as to validate the self-
worth of the individual. Creating an environment that allows personal
assistance to be provided in privacy, supports dignity as does delivering
services in a manner that shows courtesy and respect.
(17) “Direct Care Staff” means a facility employee whose primary
responsibility is to provide personal care services to residents. These

personal care services may include:

(a) Medication administration;
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(b) Resident-focused activities;

(c) Assistance with activities of daily living;
(d) Supervision and support of residents; and
(e) Serving meals, but not meal preparation.

(18) “Directly Supervised” means that a qualified staff member maintains
visual contact with the supervised person.

(19) "Disaster" means a sudden emergency occurrence beyond the control
of the licensee, whether natural, technological, or manmade that renders
the licensee unable to operate the facility or the facility is uninhabitable.

(20) “Disclosure” means the written information the facility is required to
provide to consumers to enhance the understanding of facility costs,
services, and operations.

(21) “Entity” means an individual, a trust, an estate, a partnership, a
corporation, or a state or governmental unit, including associations, joint
stock companies, and insurance companies, a state, or a political
subdivision, or instrumentality including a municipal corporation.

(22) "Exception" means a written variance granted by the Seniors and
People with Disabilities Division from a regulation or provision of these
rules.

(23) “Facility” means the residential care or assisted living facility licensee
and the operations, policies, procedures, and employees of the residential
care or assisted living facility.

(24) “FPS” means the Facilities Planning and Safety Program within the
Department of Human Services, Public Health Division.

(25) “Homelike Environment” means a living environment that creates an
atmosphere supportive of the resident's preferred lifestyle. Homelike
environment is also supported by the use of residential building materials
and furnishings.
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(26) “Incident of Ownership” means an ownership interest, an indirect
ownership interest, or a combination of direct and indirect ownership
interest.

(27) "Independence" means supporting resident capabilities and facilitating
the use of those abilities. Creating barrier free structures and careful use of
assistive devices supports independence.

(28) “Indirect Ownership Interest” means an ownership interest in an entity
that has an ownership interest in another entity. Indirect ownership interest
includes an ownership interest in an entity that has an indirect ownership
interest in another entity.

(29) "Individuality" means recognizing variability in residents' needs and
preferences and having flexibility to organize services in response to
different needs and preferences.

(30) “Licensed Nurse” means an Oregon licensed practical or registered
nurse.

(31) “Licensee” means the entity that owns the residential care or assisted
living facility business, and to whom an assisted living or residential care
facility license has been issued.

(32) “Managed Risk” means a process by which a resident’s high-risk
behavior or choices are reviewed with the resident. Alternatives to and
consequences of the behavior or choices are explained to the resident and
the resident’s decision to modify behavior or accept the consequences is
documented.

(33) “Management” or “Operator’ means possessing the right to exercise
operational or management control over, or directly or indirectly conduct,
the day-to-day operation of a facility.

(34) “Modified Special Diet” means a diet ordered by a physician or other
licensed health care professional that may be required to treat a medical
condition (e.g., heart disease or diabetes).

(a) Modified special diets include but are not limited to:
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(A) Small frequent meals;
(B) No added salt;
(C) Reduced or no added sugar; and
(D) Simple textural modifications.
(b) Medically complex diets are not included.
(35) “New Construction” means:
(a) A new building;

(b) An existing building or part of a building that is not currently
licensed;

(c) A major alteration to an existing building; or

(d) Additions, conversions, renovations, or remodeling of existing
buildings.

(36) “Nursing Care” means the practice of nursing as governed by ORS
chapter 678 and OAR chapter 851, division 047.

(37) "Owner" means a person with an ownership interest.

(38) “Ownership Interest” means the possession of equity in the capital, the
stock, or the profits of an entity.

(39) "Personal Incidental Funds (PIF)" means the monthly amount allowed
each Medicaid resident for personal incidental needs. For purposes of this
definition, personal incidental funds include monthly payments, as allowed,
and previously accumulated resident savings.

(40) "Privacy" means a specific area or time over which the resident

maintains a large degree of control. Privacy is supported with services that
are delivered with respect for the resident's civil rights.
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(41) “P.R.N.” means those medications and treatments that have been
ordered by a qualified practitioner to be administered as needed.

(42) “Psychoactive Medications” means medications used to alter mood,
level of anxiety, behavior, or cognitive processes. Psychoactive
medications include antidepressants, anti-psychotics, sedatives, hypnotics,
and anti-anxiety medications.

(43) "Resident" means any person who is receiving room, board, care, and
services on a 24-hour basis in a residential care or assisted living facility for
compensation.

(44) "Residential Care Facility" means a building, complex, or distinct part
thereof, consisting of shared or individual living units in a homelike
surrounding where six or more seniors and adult persons with disabilities
may reside. The residential care facility offers and coordinates a range of
supportive services available on a 24-hour basis to meet the activities of
daily living, health, and social needs of the residents as described in these
rules. A program approach is used to promote resident self-direction and
participation in decisions that emphasize choice, dignity, individuality, and
independence.

(45) “Restraint” means any physical device that the resident cannot
manipulate that is used to restrict movement or normal access to the
resident’s body.

(46) “Retaliation” means to threaten or intimidate, or take an action that is
detrimental to a person (e.g., harassment, abuse, coercion, etc.)

(47) “SPD” means the Department of Human Services, Seniors and People
with Disabilities Division.

(48) “Service Plan” means a written, individualized plan for services
developed by a service planning team and the resident, or the resident’s
legal representative, that reflects the resident's capabilities, choices, and if
applicable, measurable goals, and managed risk issues. The service plan
defines the division of responsibility in the implementation of the services.

Page 15 of 115



(49) “Service Planning Team” means two or more individuals, as set forth in
OAR 411-054-0036 that assist the resident in determining what services
and care are needed, preferred, and may be provided to the resident.

(50) “Services” means supervision or assistance provided in support of a
resident’s needs, preferences, and comfort, including health care and
activities of daily living, that help develop, increase, maintain, or maximize
the resident’s level of independent, psychosocial, and physical functioning.

(51) “Supportive Device” means a device that may have restraining
gualities that supports and improves a resident’s physical functioning.

(52) “These Rules” means the rules in OAR chapter 411, division 054.

(53) “Underserved” means services are significantly unavailable within the
service area in a comparable setting for:

(a) The general public;

(b) A specific population, including residents with dementia or
traumatic brain injury; or

(c) Recipients of Medicaid.

(54) “Unit” means an individual living space constructed as a completely
private apartment, including living and sleeping space, kitchen area,
bathroom, and adequate storage areas.

(55) “Universal Worker” means a facility employee whose assignments
include other tasks (e.g., housekeeping, laundry, food service, etc.) in
addition to providing direct resident services. Universal worker does not
include administrators, clerical or administrative staff, building maintenance
staff, or licensed nurses who provide services as specified in OAR 411-
054-0034.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0008 Licensing Moratorium
(Repealed 1/1/2009)
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411-054-0010 Licensing Standard
(Amended 10/1/2009)

(1) No person, entity, or governmental unit acting individually or jointly with
any other person, entity, or governmental unit may establish, maintain,
conduct, or operate a residential care or assisted living facility, use the term
residential care or assisted living facility, or hold itself out as being a
residential care or assisted living facility or as providing residential care or
assisted living services, without being duly licensed as such.

(2) Each license to operate a residential care or assisted living facility shall
expire two years following the date of issuance unless revoked, suspended,
terminated earlier, or issued for a shorter specified period.

(3) Each residential care and assisted living facility must be licensed,
maintained, and operated as a separate and distinct facility.

(4) A license may not be required:

(a) For a building, complex, or distinct part thereof, where six or more
individuals reside where activities of daily living assistance and health
services are not offered or provided by the facility;

(b) Facility representatives and written materials do not purport that
such care and services are offered or provided by the facility; and

(c) Prospective and actual tenants have no expectations that such
care and services are offered or shall be provided by the facility.

(5) The SPD Assistant Director shall determine whether a residential care
or assisted living facility license is required in cases where the definition of
a facility's operations is in dispute.

(6) NOT TRANSFERABLE. No residential care or assisted living facility
license is transferable or applicable to any location, facility, management
agent, or ownership other than that indicated on the application and
license.
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(7) SEPARATE BUILDINGS. Separate licenses are not required for
separate buildings of the same license type located contiguously and
operated as an integrated unit by the same licensee. Distinct staffing plans
are required for each building.

(8) IDENTIFICATION. Every facility must have distinct identification or
name and must notify SPD of any intention to change such identification.

(9) DESCRIPTIVE TITLE. A residential care or assisted living facility
licensed by SPD may neither assume a descriptive title nor be held under
any descriptive title other than what is permitted within the scope of its
license.

(10) VOLUNTARY CLOSURE. The licensee must notify SPD 60 days prior
to a voluntary or permanent closure of a facility.

(a) A licensee may request a voluntary closure of a facility when
residents must be relocated while a facility undergoes extensive
remodeling.

(A) At least 60 days prior to notifying the residents of transfer,
the licensee must submit a written proposal for voluntary
closure to SPD for approval. The proposal for voluntary closure
must specify the plan for transfer of any residents.

(B) The licensee must comply with the rules in OAR chapter
333, division 675 (Project Plans and Construction Review) and
all other structural requirements when remodeling.

(C) If the license expires during voluntary closure, the licensee
must submit an application for renewal in compliance with OAR
411-054-0013.

(D) Nothing in this rule is intended to preclude SPD from taking
other regulatory action on a violation of the licensing
requirements in these rules during the time of voluntary closure.

(b) The licensee must return the license to SPD upon permanent
closure of the facility.
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(11) EMERGENCY CLOSURE. In the event of an emergency or disaster
that requires all residents to be immediately evacuated, SPD may renew
the existing license for a period not to exceed two years from the renewal
date. The licensee may not allow residents to move in until the facility is in
compliance with the building requirements of these rules.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0012 Requirements for New Construction or Initial Licensure
(Amended 1/1/2009)

(1) An applicant requesting approval of a potential license for new
construction or licensing of an existing building that is not operating as a
licensed residential care or assisted living facility, must request a meeting
with SPD before submitting a letter of intent as described in section (3) of
this rule.

(2) Prior to beginning new construction of a building, or purchase of an
existing building with intent to request a license, the applicant must meet
the following criteria to receive approval from SPD for a potential license:

(a) Applicants must demonstrate a past history, if any, of substantial
compliance with all applicable state and local laws, rules, codes,
ordinances, and permit requirements in Oregon, and the ability to
deliver quality services to citizens of Oregon; and

(b) The applicant, including applicants for change of ownership of
existing licensed facilities, must provide a letter of intent as set forth
in section (3) of this rule, and demonstrate a willingness to provide
care and services for an underserved population.
(3) LETTER OF INTENT. Prior to application for a building permit, a
prospective applicant, with intent to build or operate a facility, must submit
to SPD a letter of intent that includes the following:
(a) Identification of potential applicant;

(b) Identification of the city and street address of the intended facility;
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(c) Intended facility type (e.g., residential care, assisted living,
Alzheimer's Endorsed), the intended number of units, and maximum
resident capacity;

(d) Description of the underserved population the applicant is
requesting to service;

(e) Identification of operations within Oregon or within other states
that provide a history of the applicant's ability to serve the intended
population; and

() An independent market analysis completed by a third party
professional that meets the requirements of section (4) of this rule.

(4) MARKET ANALYSIS. The applicant must submit a current market
analysis to SPD for review and consideration prior to application for a
building permit. A market analysis is not required for change of owner
applicants of existing licensed buildings. The market analysis must show
the need for the services offered by the license applicant and must include:

(a) Description of the intended population to be served, including
special needs population as applicable;

(b) A current demographic overview of the area to be served,;

(c) A description of the area and regional economy and the effect on
the market for the project;

(d) Identification of the number of persons in the area to be served
who are potential residents;

(e) Description of available amenities (e.g., transportation, hospital,
shopping center, traffic conditions, etc.);

(f) Description of the extent, types, and availability of existing and
proposed residential care and assisted living facilities located in the
area to be served, as defined in ORS 443.400 to 443.455; and
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(g) The rate of occupancy, including waiting lists, for existing and
recently completed developments competing for the same market
segment.

(5) SPD shall issue a written decision of a potential license within 60 days
of receiving all required information from the applicant.

(a) If the applicant is dissatisfied with the decision of SPD, the
applicant may request a contested case hearing in writing within 14
calendar days from the date of the decision.

(b) The contested case hearing shall be in accordance with ORS
chapter 183.

(6) SPD shall consider the applicant's stated intentions and compliance
with the requirements of this rule and all structural and other licensing
requirements as stated in these rules prior to issuing a license.

(7) BUILDING PLANS. After the letter of intent has been submitted to SPD,
one set of building plans and specifications must be submitted to FPS and
must comply with OAR chapter 333, division 675.

(a) Building plans must be submitted to FPS:
(A) Prior to beginning construction of any new building;

(B) Prior to beginning construction of any addition to an existing
building;

(C) Prior to beginning any remodeling, modification, or
conversion of an existing building that requires a building
permit; or

(D) Subsequent to application for an initial license of a facility
not previously licensed under this rule.

(b) Plans must comply with the Oregon Structural Specialty Code and

Oregon Fire Code as required for the occupancy classification and
construction type.
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(c) Plans must be drawn to a scale of one-fourth inch or one-eighth
inch to the foot, and must specify the date when construction,
modification, or conversion is expected to be completed.

(d) Construction containing 4,000 square feet or more must be
prepared by, and bear the stamp of, an Oregon licensed architect or
engineer.

(8) SIXTY-DAYS PRIOR. At least 60 days prior to anticipated licensure the
applicant must submit to SPD:

(a) A completed application form with the required fee;
(b) A copy of the facility’s written rental agreements;
(c) Disclosure information; and

(d) Facility policies and procedures, ensuring that the facility’s
administrative, personnel, and resident care operations are
conducted in compliance with these rules.

(9) THIRTY-DAYS PRIOR. Thirty days prior to anticipated licensure the
applicant must submit:

(a) To SPD, a completed and signed Administrator Reference Sheet
that reflects the qualifications and training of the individual designated
as facility administrator and a criminal history request; and

(b) To FPS, a completed and signed Project Substantial Completion
Notice that attests substantial completion of the building project and
requests that an onsite licensing inspection be scheduled.

(10) TWO-DAYS PRIOR. At least two working days prior to the scheduled
onsite licensing inspection of the facility the applicant must submit to SPD
and FPS, a completed and signed Project Completion/Inspection Checklist
that confirms that the building project is complete and fully in compliance
with these rules.
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(a) The scheduled, onsite licensing inspection may not be conducted
until the Project Completion/Inspection Checklist has been received
by both FPS and SPD.

(b) The onsite licensing inspection may be rescheduled at SPD’s
convenience if the scheduled, onsite licensing inspection reveals that
the building is not in compliance with these rules as attested to on the
Project Completion/Inspection Checkilist.

(11) CERTIFICATE OF OCCUPANCY. The applicant must submit to SPD
and FPS, a copy of the Certificate of Occupancy issued by the Building
Codes Agency having jurisdiction that indicates the intended occupancy
classification and construction type.

(12) CONFIRMATION OF LICENSURE. The applicant, prior to admitting
any resident into the facility, must receive a written confirmation of
licensure issued by SPD.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0013 Application for Initial Licensure and License Renewal
(Adopted 11/1/2007)

(1) APPLICATION. Applicants for initial licensure and license renewal must
complete an application on a form provided by SPD. The form must be
signed by the applicant’s legally authorized representative, dated, contain
all information requested by SPD and be accompanied by the required
licensing fee.

(a) Applicants must provide all information and documentation as
required by SPD including, but not limited to, identity and financial
interest of any person, including stockholders who have an incident of
ownership in the applicant representing an interest of ten percent or
more, or ten percent of a lease agreement for the facility.

(b) If the owner of the assisted living or residential care facility is a
different entity from the operator or management company of the
facility, an application for licensure is required from both the operator
and the owner. Only one license fee is required.
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(c) The application will require the identification of any individual with
ten percent incident of ownership that has ever been convicted of a
crime associated with the operation of a long-term, community-based,
or health care facility or agency under federal law or the laws of any
state.

(d) The application will require the identification of all states where the
applicant, or person(s) having a ten percent or more incident of
ownership in the facility, currently, or previously, has been licensed
as owner(s) or operator(s) of a long-term, community-based, or
health care facility or agency under the laws of any state; and any
facility, currently or previously owned or operated, that had its license
denied or revoked or received notice of the same under the laws of
any state.

(e) If the applicant fails to provide complete and accurate information
on the application, and SPD concludes that the missing or corrected
information is needed to determine if a license should be granted,
SPD may deny, revoke or refuse to renew the license.

(f) Each application for a new license (excludes license renewal) must
include a completed and signed credit and criminal history request
form for the applicant(s) and for each person with ten percent incident
of ownership in the applicant.

(g) SPD may require financial information as stated in OAR 411-054-
0016(3) (New Applicant Qualifications), when considering an
applicant’s request for renewal of a license.

(h) Applicants must provide other information and documentation as
SPD may reasonably require for proper administration of these rules,
including, but not limited to, information about ownership interest in
other business enterprises, if relevant.

(2) LICENSE RENEWAL. Application for a license renewal must be made
at least 45 days prior to the expiration date of the existing license. Filing of
an application for renewal and payment of the required non-refundable fee
before the date of expiration extends the effective date of expiration until
SPD takes action upon such application.
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(a) SPD will refuse to renew a license if the facility is not substantially
in compliance with all applicable laws and rules, or if the State Fire
Marshal or authorized representative has given notice of
noncompliance.

(b) Applicants for license renewal must provide SPD with a completed
and signed credit and criminal history request form for the
applicant(s), and for each person with incident of ownership in the
applicant when required by SPD.

(c) A building inspection may be requested at SPD'’s discretion. SPD
may require physical improvements if the health or safety of residents
IS negatively impacted.

(3) DEMONSTRATED CAPABILITY.

(a) Prior to issuance of a license or a license renewal, the applicant
must demonstrate to the satisfaction of SPD that the applicant is
capable of providing care in a manner consistent with the
requirements of these rules.

(b) SPD may consider the background and qualifications of any
person owning ten percent or more interest in the facility operation
when determining whether an applicant may be licensed.

(c) SPD may consider the applicant’s history of compliance with
SPD’s rules and orders, including the history of compliance of each
person with a ten percent or more incident of ownership in the
applicant.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0016 New Applicant Qualifications
(Temporary Effective 1/1/2010 — 6/30/2010)

For the purpose of this rule, “applicant” means each person, as defined in
ORS 442.015, who holds ten percent or greater incident of ownership in the
facility. Applicants for licensure (excluding license renewal, but including all
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changes of ownership, and management or operator) must meet the
following criteria:

(1) CRIMINAL RECORDS. Each applicant may not have convictions of any
of the crimes described in OAR 411-054-0025(2) and must complete a
Criminal Records Check conducted by DHS in accordance with OAR 407-
007-0200 to 407-007-0370.

(2) PERFORMANCE HISTORY. SPD shall consider an applicant’s
performance history, including repeat sanctions or rule violations, before
Issuing a license.

(a) Each applicant must be free of incident of ownership history in any
facility in Oregon that provides or provided (at the time of ownership)
care to children, elderly, ill, or persons with disabilities that had its
license or certification involuntarily suspended or voluntarily
terminated during any state or federal sanction process during the
past five years;

(b) Applicants must be free of incident of ownership history in any
facility in any state that had its license or certification involuntarily
suspended or voluntarily terminated during any state or federal
sanction process during the past five years;

(c) Failure to provide accurate information or demonstrate required
performance history could result in SPD's denial of a license.

(3) FINANCIAL HISTORY. Each applicant must:

(a) Be free of incident of ownership history in any facility or business
that failed to reimburse any state for Medicaid overpayments or civil
penalties during the past five years;

(b) Be free of incident of ownership history in any facility or business
that failed to compensate employees or pay worker's compensation,
food supplies, utilities or other costs necessary for facility operation
during the past five years;

(c) Have a record of good credit as evidenced by a credit check done
by SPD;
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(d) Submit proof of fiscal responsibility, including an auditor's certified
financial statement, and other verifiable documentary evidence of
fiscal solvency documenting that the prospective licensee has
sufficient resources to operate the facility for 60 days. Proof of fiscal
responsibility must include liquid assets sufficient to operate the
facility for 45 days. Anticipated Medicaid income is not considered
"liquid assets," but may be considered "financial resources." Liquid
assets may be demonstrated by:

(A) An unencumbered line of credit;
(B) A performance bond; or
(C) Any other method satisfactory to SPD.

(e) Provide a pro forma (revenues, expenditures and resident days)
by month for the first 12 months of operation of the facility and
demonstrate the ability to cover any cash flow problems identified by
the pro forma.

(4) EXPERIENCE. If an applicant does not have experience in the
management of nursing facilities, assisted living or residential care, the
applicant must employ the services of a consultant or management
company with experience in the provision of assisted living or residential
care for a period of at least six months. The consultant and the terms and
length of employment are subject to the approval of SPD.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0019 Change of Ownership or Management
(Adopted 11/1/2007)

(1) The licensee and the prospective licensee must each notify SPD in
writing of a contemplated change in ownership or management entity. The
written notification must be received at least 60 days prior to the proposed
date of change.
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(a) The prospective licensee or management entity must submit a
completed application form, with the required application fee and
copy of policies, procedures, rental agreements, service plans, and
required disclosure information, to SPD for review at least 60 days in
advance of the proposed date of change.

(b) The prospective licensee or operator must not assume
possession or control of the facility until SPD has notified the
prospective licensee or operator that its license application has been
approved.

(c) The licensee is responsible for the operation of the facility and
resident care until a new license is issued to a new owner.

(2) A building inspection may be requested at SPD’s discretion. SPD may
require physical improvements if the health or safety of residents is
negatively impacted.

(3) Resident records maintained by the licensee must be turned over to the
new owner when the license application is approved and the new licensee
assumes possession or control of the facility.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0025 Facility Administration
(Temporary Effective 1/1/2010 — 6/30/2010)

(1) FACILITY OPERATION. The licensee is responsible for the operation of
the facility and the quality of care rendered in the facility.

(2) CRIMINAL RECORDS CHECK REQUIREMENTS.
(a) On or after January 1, 2010, no person may be a licensee, or
employed in any capacity in a residential care or assisted living
facility, who has a conviction for the delivery or manufacture of drugs
in the past ten years.

(b) On or after January 1, 2010, no person may be approved to be a
licensee, or employed in any capacity, who has ever been convicted:
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(A) Of a crime listed in Exhibit 54-1;

(B) Of an attempt, conspiracy, or solicitation to commit a crime
listed in Exhibit 54-1; or

(C) Of a crime in another jurisdiction that is substantially
equivalent to a crime listed in Exhibit 54-1.:

(3) EMPLOYMENT APPLICATION. An application for employment in any
capacity at a facility must include a question asking whether the applicant
has been found to have committed abuse.

(4) Reasonable precautions must be exercised against any condition that
could threaten the health, safety, or welfare of residents.

(a) The licensee is responsible for the supervision, training, and
overall conduct of staff when acting within the scope of their
employment duties.

(b) The licensee must obtain a criminal records check from any
person 16 years of age or older, who operates, receives training, or
works in a facility. A criminal records check must be submitted to an
authorized division representative for a criminal fithess determination
in accordance with the criminal records check rules in OAR chapter
407, division 007.

(c) The licensee is responsible for ensuring that the facility complies
with the tuberculosis screening recommendations in OAR 333-019-
0041.

(5) REQUIRED POSTINGS. Required postings must be posted in a
routinely accessible and conspicuous location to residents and visitors and
be available for inspection at all times. The licensee is responsible for
posting the following:

(a) Facility license;
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(b) The name of the administrator or designee in charge. The
designee in charge must be posted by shift or whenever the
administrator is out of the facility;

(c) The current facility-staffing plan;

(d) A copy of the most recent survey and plan of correction as
applicable;

(e) The Division’s written notice issued under OAR 411-054-0105;
and

(f) Other notices relevant to residents or visitors required by state or
federal law.

(6) NOTIFICATION. The facility must notify SPD program staff in Salem
Central Office immediately by telephone, fax, or email, (if telephone
communication is used the facility must follow-up within 72 hours by written
or electronic confirmation) of the following:

(a) Any change of the administrator of record.
(b) Severe interruption of physical plant services in which the health
or safety of residents is endangered, such as the provision of heat,

light, power, water, or food;

(c) Occurrence of epidemic disease in the facility. The facility must
also notify the Local Public Health Authority as applicable;

(d) Facility fire or any catastrophic event that requires residents to be
evacuated from the facility;

(e) Unusual resident death or suicide; or

(f) A resident who has eloped from the facility and has not been found
within 24 hours.

(7) POLICIES AND PROCEDURES. The facility must develop and
implement written policies and procedures that promote high quality
services, health and safety for residents, and incorporate the community-
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based care principles of individuality, independence, dignity, privacy,
choice, and a homelike environment.

(a) The facility must develop and implement a policy on the
possession of firearms and ammunition within the facility. The policy
must be disclosed in writing and by one other means of
communication commonly used by the resident or potential resident
in their daily living.

(b) The facility must develop and implement a written policy that
prohibits sexual relations between any facility employee and a
resident who did not have a pre-existing relationship.

(c) The facility must develop and implement effective methods of
responding to and resolving resident complaints.

(d) The facility must develop all additional requirements for written
policies and procedures as established in OAR 411-054-0012
(Requirements for New Construction or Initial Licensure), OAR 411-
054-0040 (Change of Condition Monitoring), OAR 411-054-0045
(Resident Health Services), and OAR 411-054-0085 (Refunds and
Financial Management).

(e) The facility must develop and implement a policy on smoking.

(A) The smoking policy must be in accordance with:

(i) The Oregon Indoor Clean Air Act, ORS 433.835 to
433.875;

(i) The rules in OAR chapter 333, division 015; and

(iif) Any other applicable state and local laws.
(B) The facility may designate itself as non-smoking.

(8) RECORDS. The facility must ensure the preparation, completeness,
accuracy, and preservation of resident records.
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(a) The facility must develop and implement a written policy that
prohibits the falsification of records.

(b) Resident records must be kept for a minimum of three years after
the resident is no longer in the facility.

(c) Upon closure of a facility the licensee must provide SPD with
written notification of the location of all records.

(9) QUALITY IMPROVEMENT PROGRAM. The facility must develop and
conduct an ongoing quality improvement program that evaluates services,
resident outcomes, and resident satisfaction.

(10) DISCLOSURE - RESIDENCY AGREEMENT. The facility must provide
a SPD designated Uniform Disclosure Statement (form SDS 9098A) to
each person who requests information about the facility. The residency
agreement and the disclosure information described in section (7)(a) of this
rule are required to be provided to all potential residents prior to move-in.
All disclosure information and residency agreements must be written in
compliance with these rules.

(a) The residency agreement and the following disclosure information
must be reviewed by SPD prior to distribution and must include the
following:

(A) Terms of occupancy, including policy on the possession of
firearms and ammunition;

(B) Payment provisions, including the basic rental rate, and
what it includes, cost of additional services, billing method,
payment system and due dates, deposits, and non-refundable
fees, if applicable;

(C) The method for evaluating a resident’s service needs and
assessing the costs for the services provided;

(D) Policy for increases, additions, or changes to the rate
structure. Disclosure must address the minimum requirement of
30 days prior written notice of any facility-wide increases or
changes and the requirement for immediate written notice for
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individual resident rate changes that occur as a result of
changes in the service plan;

(E) Refund and proration conditions;

(F) A description of the scope of services available according to
OAR 411-054-0030 (Resident Services);

(G) A description of the service planning process;
(H) Additional available services;

(I) The philosophy of how health care and ADL services are
provided to the resident;

(J) Resident rights and responsibilities;
(K) The facility system for packaging medications and that

residents may choose a pharmacy that meets the requirements
of ORS 443.437;

(L) Criteria, actions, circumstances, or conditions that may
result in a move-out naotification or intra-facility move,

(M) Resident's rights pertaining to notification of involuntary
move-out;

(N) Notice that DHS has the authority to examine resident
records as part of the evaluation of the facility; and

(O) Staffing plan.

(b) The facility may not include any provision in the residency
agreement or disclosure information that is in conflict with these rules
and may not ask or require a resident to waive any of the resident’s
rights or the facility’s liability for negligence;

(c) The facility must retain a copy of the original and any subsequent
signed and dated residency agreements and must provide copies to
the resident or to their designated representative; and
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(d) The facility must give residents 30 days prior written notice of any
additions or changes to the residency agreement. Changes to the
residency agreement must be faxed or mailed to SPD before
distribution.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0027 Resident Rights and Protections
(Adopted 11/1/2007)

(1) The facility must implement a residents’ Bill of Rights. Each resident or
the resident’s designated representative must be given a copy of their
rights and responsibilities prior to moving into the facility. The Bill of Rights
must state that residents have the right:

(a) To be treated with dignity and respect;

(b) To be given informed choice and opportunity to select or refuse
service and to accept responsibility for the consequences;

(c) To participate in the development of their initial service plan and
any revisions or updates at the time those changes are made;

(d) To receive information about the method for evaluating their
service needs and assessing costs for the services provided;

(e) To exercise individual rights that do not infringe upon the rights or
safety of others;

(f) To be free from neglect, financial exploitation, verbal, mental,
physical or sexual abuse;

(g) To receive services in a manner that protects privacy and dignity;
(h) To have prompt access to review all of their records and to
purchase photocopies. Photocopied records must be promptly

provided, but in no case require more than two business days
(excluding Saturday, Sunday and Holidays);
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(i) To have medical and other records kept confidential except as
otherwise provided by law;

(j) To associate and communicate privately with any person of choice,
to send and receive personal mail unopened and to have reasonable
access to the private use of a telephone;

(k) To be free from physical restraints and inappropriate use of
psychoactive medications;

(I) To manage personal financial affairs unless legally restricted,;

(m) To have access to and participate in social activities;

(n) To be encouraged and assisted to exercise rights as a citizen;

(o) To be free of any written contract or agreement language with the
facility that purports to waive their rights or the facility’s liability for

negligence;

(p) To voice grievances and suggest changes in policies and services
to either staff or outside representatives without fear of retaliation;

(q) To be free of retaliation after they have exercised their rights
provided by law or rule;

(r) To have a safe and homelike environment;

(s) To be free of discrimination in regard to race, color, national origin,
gender, sexual orientation or religion; and

(t) To have proper notification if requested to move out of the facility,
and to be required to move out only for reasons stated in OAR 411-
054-0080 (Involuntary Move-out Criteria) and have the opportunity for
an administrative hearing, if applicable.

(2) Facility personnel must not act as a resident’s guardian, conservator,

trustee, or attorney in fact unless related by birth, marriage or adoption to
the resident as follows: parent, child, brother, sister, grandparent,
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grandchild, aunt/uncle or niece/nephew. An owner, administrator or
employee may act as a representative payee for the resident or serve in
other roles as provided by law.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991

411-054-0028 Abuse Reporting and Investigation
(Adopted 11/1/2007)

(1) The facility must have policies and procedures in place to assure the
prevention and appropriate response to any incident. In the case of
incidents of abuse, suspected abuse, or injury of unknown cause, policies
and procedures must follow the requirements outlined below. In the case of
incidents that are not abuse or injuries of unknown cause where abuse has
been ruled out, the facility must have policies and procedures in place to
respond appropriately, which may include such things as re-assessment,
monitoring, or medication review.

(2) ABUSE REPORTING. Abuse is prohibited. The facility employees,
agents and licensee must not permit, aid, or engage in abuse of residents
who are under their care.

(a) STAFF REPORTING. All facility employees are required to
immediately report abuse and suspected abuse to the local SPD
office, or the local AAA, the facility administrator, or to the facility
administrator’s designee.

(b) FACILITY REPORTING. The facility administrator, or designee,
must immediately notify the local SPD office, or the local AAA, of any
incident of abuse or suspected abuse, including events overheard or
witnessed by observation.

(c) LAW ENFORCEMENT AGENCY. The local law enforcement
agency must be called first when the suspected abuse is believed to
be a crime (e.g., rape, murder, assault, burglary, kidnapping, theft of
controlled substances, etc.).

(d) INJURY OF UNKNOWN CAUSE. Physical injury of unknown
cause must be reported to the local SPD office, or the local AAA, as
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suspected abuse, unless an immediate facility investigation
reasonably concludes and documents that the physical injury is not
the result of abuse.

(3) FACILITY INVESTIGATION. In addition to immediately reporting abuse
or suspected abuse to SPD, AAA, or the law enforcement agency, the
facility must promptly investigate all reports of abuse and suspected abuse
and take measures necessary to protect residents and prevent the
reoccurrence of abuse. Investigation of suspected abuse must document:

(a) Time, date, place and individuals present;
(b) Description of the event as reported,;
(c) Response of staff at the time of the event;
(d) Follow-up action; and
(e) Administrator’s review.
(4) IMMUNITY AND PROHIBITION OF RETALIATION.

(a) The facility licensee, employees and agents must not retaliate in
any way against anyone who participates in the making of an abuse
complaint, including but not limited to restricting otherwise lawful
access to the facility or to any resident, or if an employee, dismissal
or harassment.

(b) Anyone who, in good faith, reports abuse or suspected abuse
shall have immunity from any liability that might otherwise be incurred
or imposed with respect to the making or content of an abuse
complaint.

Stat. Auth.: ORS 410.070 & 443.450
Stats. Implemented: ORS 443.400 to 443.455 & 443.991
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411-054-0030 Resident Services
(Adopted 11/1/2007)

(1) The residential care or assisted living facility must provide a minimum
scope of services as follows:

(a) Three daily nutritious, palatable meals with snacks available
seven days a week, in accordance with the recommended dietary
allowances found in the United States Department of Agriculture
(USDA) guidelines, including seasonal fresh fruit and fresh
vegetables;

(A) Modified special diets that are appropriate to residents’
needs and choices. The facility must encourage residents’
involvement in developing menus.

(B) Menus must be prepared at least one week in advance, and
must be made available to all residents. Meal substitutions
must be of similar nutritional value if a resident refuses a food
that is served. Residents must be informed in advance of menu
changes.

(C) Food must be prepared and served in accordance with
OAR 333-150-0000 (Food Sanitation Rules).

(b) Personal and other laundry services;

(c) A daily program of social and recreational activities that are based
upon individual and group interests, physical, mental, and
psychosocial needs, and creates opportunities for active participation
in the community at large;

(d) Equipment, supplies and space to meet i