
Secretary of State 

NOTICE OF PROPOSED RULEMAKING HEARING* 
A Statement of Need and Fiscal Impact accompanies this form. 

 

Department of Human Services, Office of Licensing and Regulatory Oversight 411 
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     Salem, OR 97301-1074 
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RULE CAPTION 

Residential Care and Assisted Living Facility Abuse Investigations 
 Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.  
 

May 15, 2015   1:00 p.m.  Human Services Building   Staff 
       500 Summer Street NE, ROOM 160 
       Salem, Oregon 97301   
 

Hearing Date      Time   Location      Hearings Officer 

Auxiliary aids for persons with disabilities are available upon advance request. 

 

RULEMAKING ACTION 

Secure approval of new rule numbers (Adopted or Renumbered rules) with the Administrative Rules Unit prior to filing. 
 

 

 

ADOPT:  

 
AMEND:  

411-054-0120 
 
REPEAL:  

411-054-0120(T) 
 
RENUMBER:  

 
AMEND & RENUMBER:  

 

Stat. Auth.: ORS 410.070, 443.450 

 

Other Auth.: H.B. 4151 

 

Stats. Implemented: ORS 441.705 - 745, 443.400 - 455, 443.991 

 



RULE SUMMARY 

The Department of Human Services (Department) is proposing to amend the rules for 
residential care and assisted living facilities in OAR chapter 411, division 054 to 
change the definition of sexual abuse to comply with H.B. 4151. 
 
Minor wording, formatting, punctuation, and grammar adjustments were made to the 
rules as well. 
 

The Agency requests public comment on whether other options should be considered for achieving the rule’s substantive goals while 

reducing the negative economic impact of the rule on business. 
 

Written comments may be submitted via e-mail to Kimberly.Colkitt-Hallman@state.or.us or mailed to 500 

Summer Street NE, E48 Salem, Oregon, 97301-1064. All comments received will be given equal consideration 

before the Department proceeds with the permanent rulemaking.  
 
 

May 21, 2015 at 5 p.m.   
Last Day for Public Comment (Last day to submit written comments to the Rules Coordinator) 

 
  

Signed P. Donna Keddy, Licensing and Regulatory Oversight    02/17/2015 
Signature             Date 
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Secretary of State 

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form. 
 

Department of Human Services, Office of Licensing and Regulatory Oversight      411 
 

Agency and Division            Administrative Rules Chapter Number 

 

Residential Care and Assisted Living Facility Abuse Investigations 
Rule Caption (Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.)  

 

In the Matter of: The amendment of OAR 411-054-0120 and repeal of 411-054-0120(T) 
relating to abuse investigations in residential care and assisted living facilities.  
 

Statutory Authority: ORS 410.070, 443.450 
 

Other Authority: H.B. 4151 
 

Stats. Implemented: ORS 441.705 - 745, 443.400 - 455, 443.991 
 
Need for the Rule(s):  

The Department needs to amend OAR 411-054-0120 to amend the definition of sexual 
abuse. The proposed rules do this by changing the definition to reference ORS 
443.455. Making this change will ensure residential care and assisted living facility 
rules are operating under the same definition as the statute.  The Department also 
needs to make minor wording, formatting, punctuation, and grammar adjustments to 
the rules. 
 
Documents Relied Upon, and where they are available: 

HB 4151 (2014) available from DHS Hearings and Rules Unit, 500 Summer Street NE 
E48, Salem, Oregon 97301 
 
 
Fiscal and Economic Impact:  

Statement of Cost of Compliance:  

1. Impact on state agencies, units of local government and the public (ORS 183.335(2)(b)(E)):  

The Department estimates that amending OAR 411-054-0120 will have the following 
fiscal and economic impact: 
 

State Agencies: The Department estimates there will be no fiscal or economic impact 
on state agencies. 
 

Units of Local Government: The Department estimates there will be no fiscal or 
economic impact on units of local government. 
 
 
Individuals Receiving Services: The Department estimates there will be no fiscal or 
economic impact on individuals being served. 
 



Providers: The Department estimates there will be no fiscal or economic impact on 
providers. 
 

Public: The Department estimates there will be no fiscal or economic impact on the 
public. 
 
 
2. Cost of compliance effect on small business (ORS 183.336): 

a. Estimate the number of small businesses and types of business and industries with small businesses subject to the rule: 

There are currently 492 community based care facilities. Of these, approximately 30 
may be considered a small business as defined by ORS 183.310.  
 
Projected reporting, recordkeeping and other administrative activities required for compliance, including costs of professional 

services: 

The proposed changes impact community based care facilities as described above in 
the Department's statement of cost of compliance. 
 
c.  Equipment, supplies, labor and increased administration required for compliance:  

The proposed changes impact community based care facilities as described above in 
the Department's statement of cost of compliance. 
 
How were small businesses involved in the development of this rule? 

A small business as defined in ORS 183.310 participated on the Administrative Rule 
Advisory Committee. Small businesses will also be included in the public review and 
comment period. 
 
Administrative Rule Advisory Committee consulted?:  

Yes. The Administrative Rule Advisory Committee included representation from Adult 
Protective Services, Long Term Care Ombudsman's office, providers, Oregon Health 
Care Association, Office of Adult Abuse Prevention and Investigation, and Leading Age 
Oregon. 
 

 
Signed P. Donna Keddy, Licensing and Regulatory Oversight    02/17/2015 
Signature             Date 
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DEPARTMENT OF HUMAN SERVICES 
AGING AND PEOPLE WITH DISABILITIES 

OREGON ADMINISTRATIVE RULES 
 

CHAPTER 411 
DIVISION 54 

 
RESIDENTIAL CARE AND ASSISTED LIVING FACILITIES 

 
411-054-0120 Civil Penalties  
 
(1) For purposes of imposing civil penalties, facilities licensed under ORS 
443.400 to 443.455 and subsection (2) of ORS 443.991 are considered to 
be long-term care facilities subject to ORS 441.705 to 441.745. 
 
(2) For purposes of this rule, "person" means a licensee under ORS 
443.420 or a person who the Assistant Director of the Division Department 
finds shall be so licensed but is not, but does not include any employee of 
such licensee or person. 
 
(3) For purposes of this rule, "resident rights" means that each resident 
must be assured the same civil and human rights accorded to other citizens 
as described in OAR 411-054-0027. 
 
(4) The Division Department shall exercise the powers under ORS 441.705 
to 441.745 and thereby issues the following schedule of penalties 
applicable to residential care and assisted living facilities: 
 

(a) A Class I violation exists when there is non-compliance involving 
direct resident care or feeding, adequate staff, or sanitation involving 
direct resident care or resident rights. 

 
(b) The Division Department shall impose a civil penalty of not less 
than $2,500 for each occurrence of substantiated abuse that resulted 
in the death, serious injury, rape, or sexual abuse of a resident. The 
civil penalty may not exceed $15,000 in any 90-day period. 

 
(A) To impose this civil penalty, the Division Department shall 
establish that: 
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(i) The abuse arose from deliberate or other than 
accidental action or inaction; 
 
(ii) The conduct resulting in the abuse was likely to cause 
death, serious injury, rape, or sexual abuse of a resident; 
and 
 
(iii) The person substantiated for the abuse had a duty of 
care toward the resident. 

 
(B) For the purposes of this civil penalty, the following 
definitions apply: 

 
(i) "Serious injury" means a physical injury that creates a 
substantial risk of death or that causes serious 
disfigurement, prolonged impairment of health, or 
prolonged loss or impairment of the function of any bodily 
organ. 
 
(ii) "Rape" means rape in the first, second, or third degree 
as described in ORS 163.355, 163.365, and 163.375. 
 
(iii) "Sexual Abuse" means abuse as defined under ORS 
443.455."Sexual abuse" means any form of 
nonconsensual sexual contact, including but not limited to 
unwanted or inappropriate touching, sodomy, sexual 
coercion, sexually explicit photographing, or sexual 
harassment. The sexual contact must be in the form of 
any touching of the sexual or other intimate parts of a 
person or causing such person to touch the sexual or 
other intimate parts of the actor for the purpose of 
arousing or gratifying the sexual desire of either party. 
 
(iv) "Other than accidental" means failure on the part of 
the licensee, or licensee's employees, agents, or 
volunteers for whose conduct the licensee is responsible, 
to comply with applicable Oregon Administrative Rules. 

 
(c) A Class II violation exists when there is non-compliance with the 
license requirements relating to a license required, the license 
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requirements relating to administrative management, or personal care 
services (care) and activities. Class II violations may result in 
imposition of a fine for violations found on two consecutive 
monitorings of the facility.  

 
(d) A Class III violation exists when there is non-compliance with the 
license requirements relating to building requirements and resident 
furnishings. Class III violations may result in imposition of a fine for 
violations found on two consecutive monitorings of the facility.  

 
(5) For purposes of this rule, a monitoring occurs when a residential care or 
assisted living facility is surveyed, inspected, or investigated by an 
employee or designee of the Division Department or an employee or 
designee of the State Fire Marshal. 
 
(6) In imposing a penalty pursuant to section (4) of this rule, the Assistant 
Director of the Division  Department shall consider the following factors: 
 

(a) The past history of the person incurring a penalty in taking all 
feasible steps or procedures necessary or appropriate to correct any 
violation; 

 
(b) Any prior violations of statutes or rules pertaining to residential 
care or assisted living facilities; 

 
(c) The economic and financial conditions of the person incurring the 
penalty; and 

  
(d) The immediacy and extent that the violation threatens the health, 
safety, and well-being of residents. 

 
(7) Any civil penalty imposed under ORS 443.455 and 441.710 shall 
become due and payable when the person incurring the penalty receives a 
notice in writing from the Assistant Director of the DivisionDepartment. The 
notice shall be sent by registered or certified mail and shall include: 
 

(a) A reference to the particular sections of the statute, rule, standard, 
or order involved; 

 
(b) A short and plain statement of the matters asserted or charged; 
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(c) A statement of the amount of the penalty or penalties imposed; 
and 

 
(d) A statement of the party's right to request a hearing. 

 
(8) The person to whom the notice is addressed shall have 10 days from 
the date of postmark to make written application for a hearing before the 
DivisionDepartment. 
 
(9) All hearings shall be conducted pursuant to the applicable provisions of 
ORS chapter 183. 
 
(10) If the person notified fails to request a hearing within 10 days, an order 
may be entered by the Division Department assessing a civil penalty. 
 
(11) If, after a hearing, the person is found to be in violation of a license, 
rule, or order listed in ORS 441.710(1), an order may be entered by the 
Division Department assessing a civil penalty. 
 
(12) A civil penalty imposed under ORS 443.455 or 441.710 may be 
remitted or reduced upon such terms and conditions as the Assistant 
Director of the DepartmentDivision considers proper and consistent with 
the public health and safety. 
 
(13) If the order is not appealed, the amount of the penalty is payable within 
10 days after the order is entered. If the order is appealed and is sustained, 
the amount of the penalty is payable within 10 days after the court decision. 
The order, if not appealed or sustained on appeal, shall constitute a 
judgment and may be filed in accordance with the provisions of ORS 
18.005 to 18.428. Execution may be issued upon the order in the same 
manner as execution upon a judgment of a court of record. 
 
(14) A violation of any general order or final order pertaining to a residential 
care or assisted living facility issued by the Assistant Director of the 
Department Division is subject to a civil penalty in the amount of not less 
than $5 and not more than $500 for each and every violation. 
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(15) Judicial review of civil penalties imposed under ORS 441.710 shall be 
as provided under ORS 183.480, except that the court may, in its 
discretion, reduce the amount of the penalty. 
 
(16) All penalties recovered under ORS 443.455 and 441.710 to 441.740 
shall be paid  to the Quality Care Fund. 
 
Stat. Auth.: ORS 410.070, & 443.450 
Stats. Implemented: ORS 441.705- to 441.745, 443.400- to 443.455, & 
443.991 
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